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BRIEF FOP RESPONDENTS-APPELLEES 
Questions Presented 

1. Have appellants satisfied the exhaustion requirement 
of 20 U.3.C. S 2254 (b) v/ith respect to tlieir claim that their 
constitutional rights v;ore violated during the state court 
hearing held on their motion to suppress v/hen their briefs in 
the state courts are devoid of any reference to the constitutional 
grounds nov; relied upon and the opinion of the Appellate Division 
does not purport to decide these claims? 









2. Were appellants' constitutional rights violated 
at the hearing held on their motion to suppress when (a) the 
officer who made out the affidavit in support of the warrant 
testified fully and freely with respect to the basis for the 
application and interposed his Fifth Amendment privilege only when 
questioned about the disposition of the seized items, (b) defense 
counsel did not ask the officer if he had perjured himself in 
the affidavit, although this was the subject of the hearing, 

(c) defense counsel did not call as a witness the other officer 
who participated in the investigation and surveillance, although 
he was apparently available and (d) appellants initially waived 
their right to a hearing on the motion to suppress, although they 
were in a position to deny the truthfulness of the contents of 
the affidavit? 


3. Was the affidavit sufficient on its face to justify 
the issuance of a warrant where, in addition to a detailed 
recitation of the affiant's surveillance it (a) stated that the 
affiant was an expert in policy operations and (b) set forth 
the basis for the affiant's knowledge that the person whose 
activities were observed had been arrested many times for policy 
violations? 

This is an appeal from two orders of the United States 

District Court for the Eastern District of New York ( Brnchhnusen * 

J.), dated March 20, 1975 and March 31, 1975, which denied 

appellants' joint application for writs of habeas corpus. The 

District Court denied a certificate of probable cause on April 15, 

1975, A certificate was granted by this Court on May 9, 1975, 
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Facts 


On May 15, 1972, appellants Robert Uillians and 
I’arvin Cameron v:ere convicted of criminal possession of a 
dangerous drug in the second degree and each v/ns sentenced to an 
indeterminate term of imprisonment not to exceed fifteen years; 
Stanley Taylor Sims and Kenneth Davis v/ere convicted of criminal 
possession of a dangerous drug in the third degree and sentenced 
to indeterminate terms of im.prisonment not to exceed fifteen 
years and twelve years, respectively; and Jennie Sims and Edith 
Cameron were convicted of criminal possession of a dangerous 
drug in the sixth degree and each v;as sentenced to a fine of 
$1,000 and a period of probation not to exceed three years. 

Appellants all pleaded guilty before ’’r. Justice 
U'illiam C. Brennan in Supreme Court, Queens County on Re’-iruary 
17, 1972.* 

Pursuant to those convictions appellants TTilliar.s, 
I-arvin Car.eron, Stanley Sims and Davis are confined at the 
New York City Correctional Institution for Mon at Hikers Island, 

*The guilty pleas v/erc in satisfaction of indictments charging 
Edith May Cameron, Marvin Cameron, Stanley Sims, Robert 
Williams and Kenneth Davis with t!ic crime of criminal possession 
of dangerous drugs in the first degree, promoting gar'j-ling in 
the first degree, and possession of gambling records in the 
first degree. Edith and f'arvin Cameron v;cre also indicted for 
possession of a dangerous v/eapon as a misdom.eanor. Jennie Sims 
v;as indicted for the crimes of pror.oting gambling in the first 
degree, possession of gambling records in the first degree and 
possession of a dangerous v/eapon as a misdemieanor. 
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Attica Correctional Facility, Attica, Hew York, Ossining 
Correctional Facility, Ossining, New York and Clinton Cor- 
rccticnal Facility, Dannenora, Hew York, respectively. 

Appellants Jennie Sims and Edith Cameron are in the custody of 
Supreme Court, Queens County and the State Department of Pro¬ 
bation. 

The notions To Suppress 

Prior to entering their guilty pleas appellants made 

two motions to suppress the evidence seized pursuant to search 

warrants at the tim^ they were arrested. The first motion 
» 

alleged solely that there \7as no probable cause for the issuance 
of the warrants. At that time appellants expressly waived a 
hearing to test the facts stated in the affidavit on the basis 
of which the v/arrants had been issued. A copy of the affidavit 
is set forth in the Appendix to appellants' brief at pp. 6-7. 

It was sv;orn to on !Iay 21, 1971 before Judge Nicholas Tsoucalas. 

Accord-ing to the affidavit, on Tuesday, May 13, 1971, 
at about 11:10 a.m.. Patrolman Lucido Donino, a plainsclothos- 
man assigned to garajiling investigations, sa'./ one Stanley Sims, 
a man listed in Police DepartTPcnt records as ''Knovm Gambler 
IIo. 4993," leave his residence in St. Albans, Queens, and enter 
an automobile. Seated behind t!\e v/heel of the aiitomobile was 


a male negro whom Donino did not know. 



Patrolman Bonino knou Sims to bo a ran "involved in 
illegal policy operations." Ilis affidavit in support of the 
search v^arrant discloses that, in the records of the Hev? York 
City Police Departm.ent, Sins is listed as having been arrested 
15 times for "Policy Violations, most of v^hich are for Controller 
of Policy Operations." 


Sins and the unknovm nan drove to 145-40 Ne^' York 
Boulevard, Jamaica, New York, and entered the premises. Patrol¬ 
man Bonino remained outside and kept the premises under olsorva- 
tion for 5 hours. He sav/ ’’approxinately'' six un}:novm male 
Negroes enter and reiaain inside. At 4:30 p.n.. Sins, w!\o v/as 
carrying a large paper bag, and the driven of the automooile 
left 145-40 New York Boulevard and drove back to Sins' residence 
in St. /Mbans. Both Sins and his companion entered Sins' home, 
with Sirys still carrying the paper bag. 


Bonino kept Sins' hone under surveillance for 35 minutes 
and saw "numerous unkno\/n males" knock on the froiit door and 
carry on short conversations v/ith Sins. Each nan handed Siras 
bro\m envelopes and departed. Tlio brovm evelopes, according 
to Patrolman Bonino, v;ero of a kind which are used by "policy 


collectors. 





The next day, at approximately the same time in the 
morning, Patrolman Bonino again ;^?ent to the Sins' residence. 

He observed Sims and the driver of the vehicle again leave and 
drive to the same place in Jamaica, and later return to Sims' 
home. While Bonino watched for six and one-half hours, he saw 
the same type of transactions repeated that he had observed the 
previous day. 

On the follov/ing day, Thursday, March 20, 1971, Boninc 
kept Sims, his residence and the Jamaica premises under observa¬ 
tion for over five hours, and again observed the same type of 
transactions tcike place. 

Bonino concluded that Sims and the driver of the auto¬ 
mobile were receiving and accepting policy v;agers at the Sims' 
home and the Jamaica address. On May 21, 1971, he applied for 
and received search v/arrants authorizing him to search Sims' home, 
the Jamaica address, and a 1970 Plymouth automobile, for 
gambling paraphernalia. 

Pursuant to a search warrant issued by Judge Tsoucalas, 
a large quantity of policy slips v/as seized at 145-40 New York 
Boulevard. In addition, the police found 20 lbs. of pure heroin 
and two loaded revolvers. 
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The search of Siiss' residence resulted in seizure uf 
additional gambling records, two more revolvers, over $40,000 
in cash and diamonds and other jewelry valued at a!jout $15,000 
A subsequent search of Sims' bank safe deposit box resulted in 
the seizure of approximately $70,000 additional cash and some 
U.S. Savings Bonds. 


On November 30, 1971, appellants' motion to suppress 
v/as denied ( O'Connor . J.) on the ground that, as a matter of law, 
there v/as probcible cause to issue the v;arrants.* 

Thereafter, on January 12, 1972 a motion v/as made for 
an order directing that a hearing be held to controvert the 
search warrants. In support of the motion, appellants' attorney 
alleged that: 

"[slince the submission of issues in 
this matter to the court, it has come 
to ny attention that as a result of 
testimony given before the Knapp Com¬ 
mission by Patrolman Phillips, a 
Federal Grand Jury has been convened 
to examine questions specifically 
related to the conduct of the 
arresting officers in this case." 

It was further alleged on information and belief that 

the officers "had refused to testify before the Grand Jury on 

the 'oasis of the possibility of self-incrimination". It v;as also 

alleged on information and belief that "the affidavit upon which 

the \.’arrant was issued contained perjured testimony." Although 

* A copy of Justice O'Connor's opinion v/as submitted to the Court 
belov/ and also annexed to appellees' affidavit in oppor _tion to 
the issuance of a certificate of probable cause by this Court. 
For t’ae convenience of the Court a copy is annexed hereto as 
Addendum "A". 
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the affirmation acknowledges that a hearing had previously been 
v/aivcd, appellants' attorney asserted that for the purposes of 
the original argument "it v;as assumed, but not conceded" that 
the facts in the affidavit underlying the v/arrant were true. 

The Queens Coxinty District Attorney's office alleged 
in opposition to the motion that the application contained no 
information relative to the federal grand jury, and failed to 
state whether appellants' attorney learned about the grand 
jury proceedings before the date of Justice O'Connor's decision. 

In addition, the District Attorney alleged that he had been 
advised by the United States Attorney's Office for the Southern 
District of Uev; York that, although tv;o officers connected v.'ith 
this case had been called before a federal grand jury, "the 
testimony sought from them had nothing vjhatsoever to do with 
tlieir conduct in the case before this Court."* 

On January 26, 1972, appellants' motion for a hearing 
was denied by Justice Dronnan, v;ho stated: 

"the [appellants] and their attorney 
knov; best v/hether or not there was 
any perjury in the affidavit in 
support of the application for the 
warrant. ’‘Toverthcless, the affidavit 
in snnport of this application is not 
only ijarren of facts v.’ith respect 
thereto but also entirely lacking 
reference to any one or more respects 
in which it is claimed that the 
[officer's] affidavit is perjured". 

* Copies of appellants' motion papers and the Di.strict Attorney's 
affidavit v;ere submitted to the District Court and annexed to 
appellees' affidavit in opposition to the issuance of a certificate 
of probable cause by this Court. For the convenience of the Court 
a copy of each is annexed iveroto as /.ddendum "B" and "C", 
respectively. 
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In denying the motion the Court expressly refrained 
from drawing any inference from appellants' waiver of a hearing 
and relied instead on the failure to state facts in support of 
the ne\; application. A copy of Justice Brennan's opinion is 
set forth in the Appendix to appellants' brief at pp. 9-11. 

On appeal the Appellate Division, Second Department 
affirmed Justice O'Connor's finding that there was probable cause 
to issue a warrant based upon the statements in the police 
officer's affidavit. People v. Cameron, 40 A D 2d 1035 (2d Dept., 
1972). IIov;ever, Justice Brennan's order denying a hearing was 
reversed, although the Court ackno''7ledged that the grounds in 
support of appellants' application were "tenuous". The appeal 
was hold in abeyance pending a hearing in the trial court to 
determine the validity of appellants' claim that the officer's 
affidavit v;a3 perjurious. Tlie Court, in accordance with the 
Court of Appeals decision in People v. Alfinito , l<i H Y 2d 181 
(1365), placed the burden of proof on appellants and directed 
tliat "any fair doubt arising from the testimony at the hearing 
is to be resolved in favor of the v;arrant.’' 







The Hearing On Rerand 

The hearing was held in June, 1973, tvfo years after 

•» 

the issuance and execution of tlie \/arrant in issue. The 
appellants first called Officer Lucido Donino who had prepared 
the challenged affidavit. 


Patrolman Lucido Bonino testified that he had been a 
ir.ornlier of the !Jov; York City Police Departrent for ton years, 
and that for three of those years ho had v.’orked in the area of 
garbling investigation (4) . * Officer Ponir.o stated that at 
11.10 A.i:. on :'.ay 10, 1971 he and Officer Barry Fratello \:ere 
parked outside petitioner Gtanley Sir.is' home in a private 
autoi-ohile (10).* He observed Sins, whom he recognised from 
pictures and a prior observation, leave the^house and enter a 
1970 Plymouth (6, 12, 13). The officers fol^/ed Sins to 
145-40 tiew Yorl: Boulevard in Jamaica, the residence of Edith 
and J'.arvin Cameron (13) . ’ ' 

At this point there v;as some discussions between counsel 
and the Court as to the basis for the hearing. Appellants' 
counsel explained that he \/as relying not only on the Knapp 
Corunission reference in challenging the affidavit. "Tlie other 
basis is that the statements made by the officer in his 
observations were not consistent v/ith the truth.. . .and indeed 


^ Unless othcrv/isc indicated, nunliers in parentheses refer 
to lainutes of the hearing. 

** He could rot say precisely where they \« 2 re parked (12) but 
explained later that during the three days of observation 
involved they chose different parking spots (32). 
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i never occjtarred^..." (15-16). Officer Eonino was then <%shed * 
if he hadf been subpoenaed to 'testif^i "before any grand jury 
"^in connej:tion with your investigation of Stanley Sinis" (18)'. ^ 
j^Bonino initally gave^a ncgati^'a ans\.'cr v/hich he then withdrev; . 
stating "I \/as under the iinp/ession you referred to the federal 
grand jury, yes, we did testify before a Queens Grand jury" (19) 
vnien asked if he had appeared, before a federal grand jury "in 
connection with your investigatioif of Stanley Sins, \;hat preceded 
the arrest, the arrest and v;hat followed the arrest" Officer 
Eonino asserted his privilege against selfTincrirrdnaticSn. (BO) .L, 

, V ■ ‘ ^ 

The hearing then recessed to permit Officer Eonino to confer ,, 
v.’ith his attorney. 

. * . ■ • . ' - * 

Uhen the hearing v/as reconvened the ansv;or last given 

by Officer Eonino was stricken and ’ht?^testified that he, ’.;as 

su! 3 poenacd before a federal grand jury, but "not directly" in 

V 

reference to the Sir’s' case (11). Eonino said that he arrested 

i 

Sins and the other petitioners on :!ay 21, 1971. B.t the tine 
of the arrest he and his fellov; officors» seized drugs, money and 
jev;elry from tlie Cameron and Sims homes. VThdn asked if any 











drugs, money or jewelry had been seized which v;as not reported 
to the Police Property Clerk Officer Ronino refused to ans^;er 
(35, 36, 37, 33, 40). He v;as then asked: 


® Q. Nov7, v/hen you appeared before the 
federal grand jury, were you asked 
questions relating to v;hat I just asked 
you? 

A. I don't. believe I x-zas. And if 
I v;as, I did invoke my constitutional 
privileges. 

Q. Were you questioned in the federal 
grand jury concerning the truthfulness 
of the affidavit that you submitted in 
order to procure a search warrant in this 
* • case. 

A. As far as ray recollection goes, 

I v/as not questioned on that. And if 
I v/as, I v/ould have again invoked my 
constitutional privileges" (40).* 


He was not directly asked if his affidavit v/as truthful although 
the trial judge had indicated to defense counsel that this line 

'O 

of inquiry was relevant and ought to be pursued (39). 

After this e:cchange Honino v/as questioned at some length 
about the circumstances under v/hich the affidavit v/as prepared 
including his observations and the notes ho took at the time. 

He ansv/ered all of these questions v/ithout interposing his rifth 

V 

Amendment privilege. 


*Honino's statements that lie did not recall being as3:ed about 
the Siras' case before the federal grand jury arc consistent v/ith 
the District Attorney's affidavit stating that according to 
the United States Attorney's office Donino v/as not asked al/out 
tlie Sims' case. See Addendum "C" annexed hereto. 
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He stated that on May 18, 1971 he made certain observa¬ 
tions of the Sims' home and, although he took notes "on a piece 
of paper," he could not remember if he had made notes in his memo 
book (46) . The page for that date v/as not available. The memo 
book page for May 19, 1971 showed only that he was in the vicinity 
of the Sims and the Cameron homes "regarding search warrant 
observation" (49) . The affidavit v;as typed np by another officer 
at his direction and on the basis of the notes he had made on 
a separate sheet of paper (42). 

Bonino stated that in observing the Sims address 
he and his fellow officer changed vantage points each day (52). 

On I!ay 18, 1971, Sims entered a 1970 Plymouth driven by an unknov/n 
male. The txi/o men drove to the Cameron residence and \-jent inside 
(58). During the tv/o hours they remained there Officer Bonino 
and his fellov/ officer xvatched the house from the parking lot of 
a supermarket directly across the street. At first, the tx/o 
officers used an automobile as an observation point. Then the 
fellov/ officer v/ent to gat an observation true]: v/hich ho also 
parked in the lot (57) . Officer Bonino stated that x/hile he 
observed the Cameron residence he sax-; several unidentified males 
com.e to the house. He did not see any policy slips or hear any¬ 
one discussing any bets (60). 
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Sims then left the Cameron residence with his driver 
and returned hom.e at about 2:55 P.M, Between 2:55 P.ft. and 
3:30 P.M. Bonino saw Sims receive envelopes from a number of 
unknown males (61). The envelopes were of a kind he had seen 
"many times in policy operations" (63). Each time a person came 
to the door it was Sims who answered. Bonino "could look right 
at him" (65, 67). When asked "as an expert in policy" on what 
the policy is based, Bonino testified that the policy is based on 
the numbers in the third, fifth and seventh races, and that the 
envelopes could have been bets for the next day or for previous 
v7ork (62-63). 

Officer Bonino testified that he procured a search 
warrant for the Sims and Cameron residences and also for the 
1970 Plymouth. When asked by defense counsel if his motion for 
preparing the affidavit v/as to gain access to the homes and seize 
money Bonino replied, "the purpose of my affidavit here was a 
policy operation" (43). Counsel then asked, 

"Q. What did you expect to get in 
the Sims' house after you prepared 
the search v/arrant? 

A. Policy records. 

Q. Did you intend at the time to 
seize any cash money? 

A. All I knev7 of my affidavit was 
for policy and other gambli. q para¬ 
phernalia" (44) . 
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In response to questions by the Court BoninO rtated that he 
prepared the affidavit when he made the application for the 
v/arrant, that he signed it after reading it over and that he sv;ore 
to the truth of'the statements contained in the affidavit when 
he appeared before Judge Tsoucalas of the Criminal Court (69-70) . 

Officer Bonino was then excused anJ the Court asked 
counsel if he had another officer he wished to call (70). 

Counsel replied, "I do, but I'm not going to call him" (71) . 

Appellants' next v/itness v/as Henry Schnitcer v/ho testi¬ 
fied that he had been a member of the Bar of the State of Mev; 

York for over thirty years, and member of the llov; York City 
Police Department for six years preceding his ^aw career. During 
his tenure in the Police Department, he had been sworn as an 
expert to testify in cases involving policy operations. Hr. 
Schnitzer stated that no one places policy bets after the third 
race on a given day and that no special envelopes v;ere used 
in a policy operation (76) . 





Edith Cameron, one of the appellants, residing at 


145-40 Hew York Boulevard, Springfield Garden, TTev; York, testi¬ 
fied that botv.’cen 11:30 a.n. and 2:30 p.n. on the l*?th day of 
;!ay, 1971, only Stanley Sims came to her residence (78-79). She 
stated that the remaining appellants joined Sims that evening 
at her hom.e. C-\ the 19th day of .’'ay only Kenneth Davis and 
Eobert Uillians caune to her house (80) . On cross-examination, 
Edith Cameron testified that she had pleaded guilty to the crime 
of criminal possession of gam.blirg records in the second d.erree in 
the case r-.’hich vas the subject of tlie hearing. 


Jennie SiiAS, one of the appellants, residing at 197-CL 
llGth *.venue, St. Albans, Hew York, testified that no one cane 
to her house between the hours of 2; 55 p.n. and 3:30 p.r.. on the 
13tli, or ipth day of ray, 1971 (32). On cross-examination, I'rs. 
Sins testified that she had pleaded guilty to criminal possession 
of garbling records in the second degree. 

After the hearing appellants submitted a nviixjranduin 
in support of their m.otion, a copy of \;hich \ras filed v/itli the 
District Court by appellees. They argued that they had sustained 
their burden of proof and tliat once Bonino asserted his privilege 
"it v;a3 incuiabcnt upon the people to refute the admission or 
perjury inherent therein" (page 7). They acknov/ledged that 
after BoniiiO asserted his privilege he did testify as to his 
observations but claim.cd tliat his testimony v;as not persuasive 
because he could not remember details, he had to refresh his 


■’I ■ 
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recollection and the page for Hay 18, 1971 v/as missing from his 
memo book. Appellants claimed they were deprived of the 
opportunity to show perjury in the affidavit. 

On August 4, 1973, Justice Brennan denied Appellants' 
motion.* He initially rejected the contention that once Officer 
Bonino asserted his privilege the People were required to rebut 
the admission of perjury "inherent therein". 


"This conclusion implies an inherent 
admission of perjury v;ith respect to 
any sv;orn statements at any time pre 
viously m.ade by any person v/ho exer¬ 
cises such constitutional privilege. 
This Court doubts that the men who 
v;rote that privilege into the con¬ 
stitution intended that any person 
v7ho availed him.self of it thereby 
automatically conceded an admission 
of perjury. On the contrary, it 
would appear that by permitting a 
person to exercise such privilege, 
they were recognizing his right to 
protect himself v/ithout committing 
perjury". 


The Court proceeded to examine the instances at the 
hearing vmere Bonino asserted his privilege to "determine wliether 
the answers thereof, if given, might significantly aid the Court 
in determination of the truth or falsity of the affidavit made in 


* A copy of Justice Brennan's opinion is set forth in the 
Appendix to Appellants' Brief at pp, 16-29. 
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support of the warrants," Upon such examination the Court found 
that 


"it is obvious that the witness in¬ 
voked his constitutional rights 
only when asked about police conduct 
in connection with the execution 
of the v/arrants and not with respect 
to affidavit preceding it". (emphasis 
supplied). 


Although the witness stated that he would have asserted 
his privilege if the federal grand jury had asked about the 
truthfulness of the affidavit, the Court foxind that at the 
hearing the v/itness, in fact, did not invoke his privilege on 
tliis issue. 


"The vdtness v;as closely questioned 
at considerable length concerning 
the preparation of the affidavit, 
the reasons for it, the observations 
of v/itness, the facts and circum¬ 
stances preceding the execution of 
it, to all o f which the [officer ] 
testified freely v;ithout once 
asserting his constitutional rights ". 
(emphasis supplied) . 


Insofar as appellants claimed that the State should 
have called Bonino's fellow officers the Court noted this was 
unnecessary since the burden of proof v/as on the appellants. 
In addition, there v;as no uncontradicted evidence produced by 
tlio appellants v>/hich the People v/ere required to refute. 
Accordingly, the fact that the People did not call these 
v/itnesses "cannot he viev/ed in the light that their version 
v/ould controvert any proof previously offered.". 
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The Court rejected as "untenable" appellants' 
suggestion that Bonino "v/as evasive and in fact refusing to 
testify". 


"An examination of the testimony 
shows direct ansv/ers to all questions 
relating to observations and activities 
of the officers and defendants leading 
up to and including the preparation of 
the affidavit in the instant case." 


Furthermore, the Court refused to agree with appellants' 
suggestion that 


"unlawful conduct other then perjury 
of an individual, whether or not he be 
a police officer, if proven to have 
been committed subsequent to the 
execution of an affidavit, establishes 
perjury in the affidavit". 


In reviev;ing the testimony of appellants' other 
vritnesses the Court concluded that Ur. Schnitzer was unpersuasive, 
as v;as the theory that "no policy banker vrould take a bet after 
2 P.M., as bearing upon Officer Bonino's testimony that he had 
observed envelopes being handed to defendant Sims after 2 P.M., on 
May 19, 1971". Mrs. Cameron's testimony "unsupported by more 
credible evidence, cannot be accepted at face value in light of 
her obvious interest in the outcome and her plea of guilty 
in this very case...." The Court v/as "linimprcssed" by Mrs. 

Sims' testimony. 


- 19 - 





In ruling against the appellants the Court pointed 


out that 

"[e]ven assuming arguendo ^ that 
proof had been adduced of criminal 
acts of the police officer during 
or subsequent to the making of 
the affidavit, the conclusion 
that the affidavit was perjurious 
would be without foundation". 

The fact that a police officer is involved makes no difference 
particularly where, as here, he availed himself of the privilege 
in a limited area and "testified freely with respect to his 
conduct prior to and in connection with the execution of the 
affidavit....". 

Accordingly, the Court held that "i^ doubt has been 
cast upon the truth of the contents of the affidavit" and 
appellants have failed to -.ustain their burden of proof. 

{Emphasis supplied). 

Zippellants appealed to the Appellate Division from 
Justice Brennan's order and in their brief argued affirmatively 
that they had met their burden of proof at the hearing."* They 
claimed that once the officer asserted his privilege "this action 
alone" (p.l3) was sufficient to satisfy their burden. In their 
viev/, because Bonino \/as a policeman, as opposed to a private, 

A copy of appellants' brief v;as filed by appellees in the 
District Court. 
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citizen, his taking the Fifth raised "an implication of perjury". 
They also cited the missing nemo page and the District Attorney's 
failure to call Bonino's fellow officer as "negative evidence" 
of perjury. Finally, they preserved for further appellate 
reviev/ their claim that the affidavit was legally insufficient. 


The Appexiate Division \inaniriously affirmed Justice 
Brennan's order. People v. Cameron , 44 A D 2d 355 (2d Dept. 1974). 
The Court noted that 


"all of the police officer's refusals 
to ansv;cr dealt with the occurrences 
which took place after the seizure under 
the warrant; none of then dealt ^/ith the 
truthfulness ot the affidavit upon v;hich 
the v/arrant was o;3tained ~ The record is 
crystal clear that he v;as examined in 
groat detail about the contents of his 
affidavit and ansv;ored every question 
asked him v/ith respect to that." 

44 A D 2d 355. 


f'oreover, altliough Bonino stated that he would have 
invroked his privilege if questioned by the Federal Grand Jury, 
defense counsel did not directly ask him v/hether his affidavit 
v;as truthful, despite Justice Brennan's suggestion that this be 







done. 


"If that had been done and if the 
officer had then invoked hia con¬ 
stitutional privilege against 
incrimination, we would be presented 
v/ith a different picture. Here, 
however, we have a situation in 
which the ultimate burden of proof 
to establish perjury v/as upon the 
moving defendants (People v. 

Alfinito , 16 N Y 2d 181,186) and 
I cannot quarrel with the co*.’.rt's 
findings that they failed to sustain 
that burden, particularly as another 
police officer was present at the 
time the observations underlying the 
affidavit xTcre made and was not called 
as a witness, despite the court's 
pointed suggestion that this be 
done." 44 A D 2d 355. 


An application for leave to appeal to the Court of 
Appeals was denied on :!ay 29, 1974 ( !-Tachtler , J.). 

Appellants thereafter filed a petition for a writ 
of certiorari to the United States Suprero Court. In it for 
the first time they challenged the validity of the hearing in 
Constitutional terms. They argued that Bonino's inyocation of 
his Fifth Amendment privileges deprived them of due process of 
law, the effective assistance of counsel, freedom from improper 
search and seizure, compulsory process and confrontation of 
witnesses. Appellants also argued that there was no probable 
cause to issue the search v/arrants. The petition v/as denied 
on Deceiriber 9, 1974. 
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In support of their application to the District Court 
appellants submitted virtually the same memorandum of law as 
that submitted to the Supreme Court on the petition for- 
certiorari. On March 20, 1975, the District Court denied the 
application, holding that appellants' plea of g-ailty waived all 
prior non-juris dictional defects. Appellants then moved for 

reargument citing Lefkov;it 2 v. Nev 7 some , _U.S. 

43 L. Ed 2d 196(1975) as authority for their contention that the 
Court should reach the merits of their claim.s. On March 31, 
1975, tae District Court again denied relief, holding this time, 
that the opinion of the Appellate Division, affirming appellants 
judgnionts of conviction, "completely refutes their claim of 
lack of due process and fair hearing." Appendix to appellants' 
brief, p. 60„ The District Court denied a certificate of pro- 
bcible cause on April 15, 1575. 
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POINT 


APPELLANTS HAVE FAILED TO SATISFY 
THE EXHAUSTION REQUIREMENT OF 
28 U.S.C. S 2254(b) WITH RESPECT 
TO THEIR CLAIM THAT THEIR CON¬ 
STITUTIONAL RIGHTS WEPE VIOLATED 
DURING THE STATE COURT HEARING 
HELD ON THEIR MOTION TO SUPPRESS. 




It is fundeunental that, as applicants for federal 
hcdaeas corpus relief, appellants have the burden of demon- 

'i 

strating that they have exhausted their available state 

remedies. In order to satisfy this burden they must show 

either (1) that they "fairly presented to the state courts" 

the same constitutional claims relied upon in their federal 

application (See Picard v. Conn or, 404 U.S. 270, 275(1971]; 

United States ex rel. Gibbs v. 'Welker, 496 F. 2d 991 r2d Cir- 

1974]) or (2) that there was no available remedy to review 

this claim, 28 U,S.C. § 2254(b). They have shown neither, 

i 

It is clear from the briefs submitted^by appellants 
to the state courts relative to their hearing that aside 
from the references to the Fifth Amendment as invoked by 
Officer Bonino, appellants made no other reference to the 
Constitution, let alone to aiiy constitutional basis for ob¬ 
taining relief. The entire tlirust of their state court briefs 
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was that they had satisfied their burden of proof at the 
hearing as a matter of state law. It is equally clear from 
the opinions written by the state courts that they did not 
viev/ appellants' claim in any other terms than those in 
v;hich it v/as cast. 

/ 

The first reference to any alleged constitutional 

w 

violation v/as made in appellants' petition for certiorari. 
Appellants concede as much in their brief in th^s Court where 
they claim to have exhausted their remedies because they pre¬ 
sented the state courts with the "substance” of the con¬ 
stitutional allegations upon v/hich they roly. Appellants' 
brief, pp. 39, 40. The argument is defective in two respects.* 

First, it is precisely this type of approach which 
the Supreme Court rejected in Picard v. Connor in considering 
the exhaustion requirement. In Picard, the petitioner had 
claimed in the state courts that based upon certain facts he 
had been denied his constitutional rights under the Fifth 
Araendment. He then presented the same facts to the Federal 
courts v;hich sua sponte considered them in light of the 
Equal Protection Clause of the Fourteenth Amendment and found 
a constitutional violation. The Gupreme Court reversed 
holding: 
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"...it is not sufficient merely 
that the federal habeas corpus 
applicant has been through the 
state courts. The [exhaustion] 
rule would serve no purpose if it 
could be satisfied by raising one 
claim in the state courts and another 
in the federal courts. Only if the 
state courts have had the first oppor¬ 
tunity to hear the claim sought to he 
vindicated in a federal habeas pro¬ 
ceeding does it make sense to speak 
of the exi.austion of state remedies. 
Accordingly, we have required a state 
prisoner to present the state courts 
v;ith the sane claim he urges upon the 
federal courts." 404 U.S. at 275-276. 


This rule has been strictly followed by this Court. United 
State ex rel. Gibbs v . Zelker , 496 F. 2d 991 (2d Cir. 1974); 
United States ex rel. Nelson v. Zelker , 465 F. 2d 1121 (2d Cir. 
1972); United States ex rel. Rogers v. LaVallee , 463 F. 2d 
185 (2d Cir. 1972). Appellants have shown no reason why this 
rule should not be followed in their case. 


The second defect in appellants' argument is that 
it is 'uestionable whether even the substance of their 
present claim was presented to the state courts. The thrust 
of their argument in the state courts was that they had sus¬ 
tained their burden of proof once Bonino asserted his Fifth 




Amendment privileges because there was an admission of perjury 

inlierent in this action. This was basically an affirmative 

argument made under state law as opposed to v.’hat are now 

essentially negative arguments, i.e., they v/ere unconstitu- 
♦ ^ 

tionally deprived the opportunity to cross-examine Bonino 

» 

I 

and the State effe^'v'. '"’-y withheld evidence from appellants. 
Appellants' brief, p. IB. 

Indeed, appellants are now arguing - as they did 
not in the state courts - that tliere was a "refusal" by the 
State to provide evidence supposedly v/ithin its control. 
Appellants' brief, pp. 16, 17. In any event assuming arguendo 
that appellants' state court briefs nay be read as questioning 
the fairness of the hearing, this dov-?s not relieve them of 
the obligation of spi#fcifically presenting their precise con¬ 
stitutional claims to the state courts for review. United 
States ox r el. Nelson v. Zelher , 465 7. 2d 1121, 1124-1125 
(2d Cir. 1972). 

Appellants claim they no longer have a state court 
remedy. However, § 440.10(1) (h) of the Ucw York Criminal 
Procedure Law "provides an adequate post-conviction procedure 
to adjudicate previously unconsidcred unconstitutional claims" 







United States ex rel, Gibbs v, Zelker » 496 F. 2d 991, 994, 
n. 6 (2d Cir. 1972).* At the least, it is always open to 
appellants to make an application to reargue their motion 
for leave to appeal to the New York Court of Appeals. 

POINTJ[^ 

T' IS NO MERIT TO APPELLANTS' 

1 THAT THEY WERE DEPRIVED OP 

CONSTITUTIONAL RIGHTS AT THE 
HEARING ON THEIR MOTION TO SUPPRESS. 

Appellants claim that their constitutional rights 
under the Fourth, Fifth, Sixth and Fourteenth Amendments were 
violated at the hearing on their motion to suppress. In 
support of this contention they seek to hold "the State of 
New York" responsible for what occurred on the theory that 
the "claim of privilege by this policeman, the representative 
of the State action in this case, is a claim of Fifth Amendment 
privilege by the State" and, as such, a "cover-up" and a 
withholding by the State "of its agent's corruption." 

Appellants' brief, pp. 19, 18. As a result they claim that they 
were deprived of "the opportunity to adequately meet tiieir 
burden of proving the perjury and misconduct of this officer". 
Appellants' brief, p. 23. There is no merit to this claim. 

^Appellants cite § 440.10 {.') (c) as foreclosing post-conviction 
collateral relief. If they do so because there was no justi¬ 
fication for their failure to raise their constitutional 
claims on direct appeal this is tantamount to a concession 
that they by-passed their available state remedies. 
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TliG privilege against self-incrimination is a 


personal, substantive right that is unequivocal and v.’ithout 

exception. Couch v. United States , 409 U.S. 322, 327-328 

(1973). It is available to police officers and private 

citizens alike. Garrity v. Nev; Jersey , 385 U.S. 493 (1967). 

In neither case does its invocation contain any inference of 

guilt. As the Supreme Court observed in Slochower v. Board 

of Education , 350 U.S. 551, 557-558 (1956); 

"The privilege against self¬ 
incrimination v.’ould be reduced 
to a hollov; n;ockery if its exer¬ 
cise could be taken as equivalent 
either to a confession of guilt or 
a conclusive presumption of perjury 
.... The privilege serves to protect 
the innocent who otherv;ise might be 
ensared by ambiguous circumstances." 

See also .Malloy v. Hogan , 378 U.S. 1, 0 (1964); Griffin v. 

California, 380 U.S. 609 (1965). 


Since the privilege exists to protect the individual, 
the State could not - as appellants ingenuously suggest - 
compel its officer to waive his privilege merely because of 
the employment relationship.* Garrity v. Uew Jersey , supra ; 


*Appellants alternatively suggest that the State could have 
given Bonino use immunity. However, New York statutes 
presently proT'ide only transactional immunity. Crimiinal 
Procedure Law S 50.10. Contrast former N.Y. Code of 
Criminal Procedure 5 619-c. 
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Gardner v. Broderick ^ 393 U.S. 273 (1963). See also Turley 
V. Lcfkowitz , 414 U.S. 70 (1973). It follows that the State 
cannot be charged with the withholding of evidence involving 
the alleged corruption of its agent.* 

b. fortiori there is no analogy between this case and 
those where there has been an outright refusal by the State to 
provide information to the defense. The refusal cases cited 
by appellants are inapposite, in any event, since in each 
of them the refusal followed a request or demand made by the 
defense, e.g. by subpoena. Appellants' Memo. pp. 1-2. In 
the instant case, assuming arguendo that a demand could have 
been met by the State, none v;as made. 

In short, the State did nothing to violate any of 

I 

appellants' rights. It is asserted no privilege. It withheld 
no information. And in no event may it be held accountable 
for appellants' failure to satisfy their burden of proof 
at the hearing. 

Nor were appellants' rights violated by the mere 
fact that Officci* Bonino invoked the Fifth Amendment v/hen 
asked what happened after the v/arrants were executed. 

*By the same token the evidence m.ay hardly be characterized 
as "totally within (the] custody and control" of the State. 
Appellants' brief, pp. 16, 22. 
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While the constitutional right ot an accused to 
confront witnesses against him includes the right to effective 
cross-examination [Pointer v, Texas ^ 360 U.S. 440 (1965)], re¬ 
versible error is not invariably committed whenever a witness 
claims his constitutional privilege not to answer questions 
which might tend to incriminate him, Ncunet v. United States , 

373 U.S. 179, 185-186 (1963); United States v. Cardillo , 316 
F, 2d 606 (2d Cir.), cert, denied 375 U.S, 822 (1963). Rather, 
it is necessary to look to the circumstances of each case to 
determine whether the claim of testimonial privilege sub¬ 
stantially curtailed the right to effective cross-examination 
( Namet v. United States , supra ). A determination of whether 
a claim of testimonial privilege svibstantiaDy impairs the right 
to cross-examination depends upon an analysis of the purpose 
of the questions asked and the role which the answers, if given, 
might have played in the defense. Fountain v. United States , 

384 F. 2d 624 (5th Cir.), cert, denied sub nom . Marshall 
V. United States , 390 U.S. 1005 (1968). 

In tlie instant case, the trial court found, as a 
matter of fact , that officer Bonino invoked his right against 
self-incrimination only when asked about his conduct in con¬ 
nection with the execution of the warrants and not with 


10 
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respect to the affidavit preceding it. This finding of fact 


which appellants do not dispute » was affirmed in the opinion 
of the intermediate appellate tribunal. Thus, the state courts 
found that the police officer witness did not claim his 
testimonial privilege with regard to the critical issue of 
perjurious statements in the affidavit, but only with regard 
to the collateral issue of the execution of the warrant, a 
factor which, as appellants themselves concede, merely bore 
upon the witness' credibility. In these circumstances the claim 
of privilege did not amount to an xindue restriction of the right 
to confront witnesses. State v. McKuin, 434 F. 2d 391 (8th Cir. 

1970), cert, denied 401 U.S. 911 (1971); United States v. Brickey , 

426 F. 2d 680 (8th Cir.), cert, denied 400 U.S. 828 (1970); 

United States v. Norman , 402 F, 2d 73 (9th Cir, 1968), cert . 
denied 397 U.S, 933; Fountain v. United States , 384 F, 2d 124 
(5th Cir.) cert , denied sub nom . Marshall v. United States , 

390 U.S. 1005 (1968); United States v. Aiken , 373 F. 2d 194 (2d Cir.), 
cert , denied 389 U.S. 833,(1967); United States v. Collier , 

362 F. 2d 135 (7th Cir.) cert, denied 385 U.S. 977 (1966); 

Coil V. United States . 343 F. 2d 573 (8th Cir.), cert , denied 
382 U.S, 821 (1965); United States v. Cardillo , 316 F, 2d 606 
(2d Cir.), cert, denied 375 U.S. 822 (1963). 



Appellants seek to capitalize on Bonino's statement 
that he would have invoked the Fifth Amendment before the 
Federal Grand Jury if asked there about the truthfulness of 
his affidavit. Their reliance on this testimony is misplaced 
in view of the fact that after so testifying Bonino answered 
each and every question about his observations and the pre¬ 
paration of the affidavit and .his motive for obtaining the 
warrants without once invoking his privilege.* Moreover, 
appellants did not directly ask Bonino whether the statements 
were true despite the trial court's suggestion that they do 
so and despite the fact that this was precisely the fact they 
wished to have determined when they asked that a hearing be 
held. Having chosen not to ask this question, their current 
speculation that Bonino would have asserted his privilege is 
singularly inappropriate.** 


* Actually the trial court was lenient in allowing counsel to ask 
questions about the observations tliemselves since appellants, 
at the time of their original motion, had expressly waived 
a hearing on this point. The testimony given by Mrs, Sims 
and Mrs. Cameron was not "newly discovered" at the time of 
the hearing and the fact that they chose not to rely upon 
it at the time of the original motion to suppress v/eighs 
very heavily against their credibility at the hearing. 
Similarly, appellants theory about the time policy bets are 
placed could have been developed in support of the original 
irotion as a basis for challenging Bonino's statement that he 
saw bets placed after 2:00 p.m, 

** Appellants state in their argument heading for Point I of 
their brief that the State, through its officer, "declin[ed] 
to respond to questions,,.about the truthfulness of a search 
warrant affidavit,,.". This misleading statement is obviously 
refuted by the record. 
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This is only one of several instances in the record 
where appellants attempt to have it both ways* Thus» as 
appellees have noted, appellants rely upon the alleged 
"refusal" of the State to provide evidence, yet never once 
demanded that the State do anything. On page 19 of their 
brief they attribute assertion of the Fifth Amendment 
privilege to the State and, on page 22, they suggest that 
Bonino may have waived his privilege. In urging a possible 
waiver they refer to Bonino's appearance before a State grand 
jury. Yet, although Bonino specifically mentioned this 
appearance in his testimony at the hearing he was not ques- 
tioned with regard to what occurred before the State grand 
jury. Finally, although appellants now claim that they were 
deprived of their opportunity to challenge the truthfulness 
of the affidavit once Bonino invoked the Fifth Amendment, they 
specifically advised the Court that they would not call the 
fellow officer who was present during the observations and 
available to testify (70-71).* 


There is a suggestion in the record that appellants were 
trying to have it both v/ays at least as early as the pendency 
of their original motion to suppress. At the time of that 
motion appellants expressly v/aived a hearing to examine the 
truthfulness of the affidavit. It was only after tne denial 
of the motion tliat they moved for a hearing based upon alleged 
information about the police officers obtained "(slince the 
submission of issues in this matter to the court". As the 
District Attorney pointed out in opposing the hearing, ap¬ 
pellants failed to Indicate whether they had obtained their 
information before the date of Justice O'Connor's order denying 
the motion to suppress as a matter of law. See Appellees' 
Addendum "B" and "C". 
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It is evident from this pattern that appellants are 
attempting to substitute hindsight and belated speculation about 
what might have transpired for the factual allegations necessary 
to support a claim in this Court. They may not fill the holes in 
their claim so easily. Nor may they blame either the prosecution or 
Officer Bonino for their own failure to utilize the information 
and witnesses known to them and available at the time of the 
hearing. 

In short, the state courts afforded appellants a full and 
fair hearing before a sophisticated trier of facts on the question 
of the truthfulness of the Bonino affidavit. Comprehensive and de¬ 
tailed findings of fact were made by the trial court. Further inquiry 
into those same facts by the District Court is, therefore, 
totally unv/arranted and appellants' claim must stand or fall 
on the legal issue alone. 28 U.S.C. § 2254(d). Accordingly, 
the decision of the District Court should be affirmed. 
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POINT II] 


THERE WAS SUFFICIENT INFORMATION 
IN OFFICER BONINO'S AFFIDAVIT TO 
JUSTIFY THE ISSUA^CE OF SEARCH 
WARRANTS IN THIS CASE, 


In evaluating the legal sufficienty of Officer Bonlno's 
affidavit the question raised is whether it presented sufficient 
information to the Magistrate to persuade him as a reasonable 
and prudent man that there was probable cause to issue the 
requested warrants. Giordenello v. United States » 357 U.S, 480, 
486-487 (1958), The state court had no difficulty in finding 
tliat probable cause did exist and justifiably so. 

The challenged affidavit sets forth the folloving facts: 


1, Officer Bonino was a "plainclothes 
officer assigned to gambling 
investigations", 

2, Officer Bonino kne\/ Stanley Sims 
to be a man "involved in illegal 
policy operations". 

3, Stanley Sims is listed in Police 
Department records as "Known Gambler 
No, 4993". He has a record of 15 
arrests for policy violations and 
most of those were for "Controller of 
Policy Operations", 

4, On three successive days Sims was 
seen to leave his homo, enter a 1S70 
Plymouth driven by an unknown male 
negro, and go to the Cameron residence 
where he remained for several hours 
during which time "approximately" six 
other man entered and also remained. 
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5. Each day he left the Cameron residence 
carrying a large paper bag and re¬ 
turned to his home. 

6. Following his return, "numerous un- 
knovm males" were seen to knock on the 
front door and carry on short con¬ 
versations with Sims. Each man de¬ 
parted after handing Sims brown en¬ 
velopes of a kind used by "policy col¬ 
lectors". In each instances the door 
was answered by Sims. 

7. The officer kept Sims under surveillance 
a total of nearly 17 hours during the 
three day period. 

8. The officer, "an expert qualified by 
the Courts on Policy", concluded that 
Sims and the unknown male negro who 
drove him back and forth each day were 
receiving and accepting policy v^agers 
inside the Sims and Cameron residences. 


Clearly, Officer Bonino's detailed recitation of the 
results of his surveillance, taken together with his expertise 
_^in policy operations and his knowledge of Stanley Sims' police 
record, combined to create the requisite probable cause for 
issuance of the requested search warrants. See Aguilar v. Texas 
378 U.S. 108, 109 (1964). 
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Appellants contend th:.'., as in Spinelll v. United 
States, 393 U.S. 410 (1969), the characterization of Sims as a 
known gambler "is a 'bald emd unilluminating assertion of 
suspicion [that] is entitled to no weight'". 293 U.S. at 414. 
However, Spinelli is easily distinguished on this point. There 
the affidavit relied upon the affiant's knowledge of the defen¬ 
dant's general reputation as a gambler, in the instant case, 
the affidavit makes specific reference to Sims' police depart¬ 
ment record and includes both the number and nature of his 
arrests. 

Moreover, in Spinelli the Supreme Court was concerned 
with whether the affidavit suf'iciently corroborated the tip 
of an unnamed and possibly unreliable informant. In the instant 
case, the officer did not rely on any tip but on his own knowledge 
and observations and the basis for both was set forth in his 

I 

affidavit. 


In any event, in United States v. Harris , 403 U.S. 
573 (1971), the Supreme Court qualified the Spinelli language 
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as follows: 


"We cannot conclude that a policeman's 
knowledge of a suspect's reputation... 
is-not a practical consideration of 
everyday life' upon which an officer 
(or a magistrate) may properly rely 
in assessing the reliability of an 
informant's tip. To the extent that 
Spinelli prohibits the use of such pro- 
bative information, it has no support 
in our prior cases, logic, or experience 
and we decline to apply it to preclude 
a magistrate from relying on a law en¬ 
forcement officer's knowledge of a sus¬ 
pect's reputation." 403 U.S. at 583. 


Appellants also claim that the observed activities 
were "just as consistent with innocent conduct as criminal 
conduct" (Appellants' brief, p. 36) using a "divide and con¬ 
quer" approach. Thus, they fragment the affidavit and attempt 
to show that each fragment has no criminal connotation. For 
example, they contend that there is nothing in the affidavit 
to show that the brov/n envelopes handed to Sims and character¬ 
ized as the type used in policy operations were different "from 
any other brown envelope". Appellants' brief, p. 36. Similarly, 
appellants maintain that the "sole basis for suspicion" of the 
Cameron residence was Sims' arrival there each day at about 
the same time, followed by the arrival of "approximately six" 
other males, and Sims' sulDsequent return home vrith an "innocuous 
brown paper bag". Appellants' brief, p. 34. According to 
appellants, these activities do not indicate that the Cameron 
residence was "involved jn any illegal activities". Appellants' 
brief, p. 35. 
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The defect in appellants' approach is that we are 
enjoined by the cases to construe an affidavit such as this 
"in a coraaon-sense and realistic fashion". United State_s v. 
Ventresca, 380 U.S. 102, 109 (1965); United States v. Harriji, 
403 U.S. 573, 579 (1971). It is wholly unrealistic to divorce 
segments of Bonino's observations from the overall pattern 
of identical behavior which took place during the three-day 
surveillance. Similarly, the pattern itself must be viewed 
against the background of what Bonino already knew about Sims' 
numerous arrests for policy violations — "most of which are 
for Controller of Policy Operations" - and also Bonino's own 
expertise in the area of policy operations. Vrtien so viewed, 
it is evident tliat the magistrate properly concluded that 
tliere was a sufficient "probability" of criminal activity to 
justify the issuance of the v/arrants. Spinelli v. United 
States , 393 U.S. 410, 419 (1969). More is not required. 

CONCLUSION 

THE DECISION OF THE DISTRICT 
COURT SHOULD BE AFFIRI-IED. 


Dated; New York, New York 
August 8, 1975 


SAMUEL A. HIRSHOWITZ 

First Assistant Attorney General 

LILLIAN Z. COHEN 
Assistant Attorney General 
of Counsel 


Respectfully submitted, 

* 

LOUIS J. LEFKOV7ITZ 
Attorney General of the 
State of New York 
Attorn e y for Respondent; 
AppelTees 












UKMttnA'iUX-U 


SUPREME COURT. QUEENS COUNTY 


CRIMINAL TERM. PART : / 


* 

. THE PEOPLE OF THE STATE OF NEW YORK ' 

1 by O'COKHOR, 

J. 

EDITH CAI'iERON, STAKLEY SIMS, 

KEivNETK DAVIS, RC3EKT uTLLIAiV.S, 

r 

DATED November 30, 

l»71 

MAKVIN CA:i£KOH, i 

f . . 

i iBd. Na 2115-71 


Defendant^ 


Tblp 1: a notion by the defendants to controvert the search varrant 
and to suppresr the evidence eeiced thereunder. 

The defendants contend thit the facts alleged In the underlying 
affidavit of Patrolman Bonlni did not provide a sufficient basis for 
a finding of probable cause by the Judge of the Criminal. Court of the 
City of Kew York to validate the Issuance of the search warrant. The 
police officer swore that he had knowledge and experience acquired 
from his work as a plainclothes police officer assigned to gambling 
investigation and that he was ‘ualified by the coixts as on expert on 
"policy" and that the investigation and observations he related in his 
affidavit ware based on that knowledge and experience, and thot from 
the investigation and from his expertise, his opinion was that the 
defendant Sims and another were taking "policy" wagers in the places 
specified in his affidavit and that there was probable cause to bellsvo-, 
based thereext, that contraband was possessed in the preaisaa and in 
the vehicle described in his affidavit. 


The officer's affidavit stated that the defendant Sins was "A 
Known Caobler, known to me to be Involved In illegal ooliey ooeratlcns" 
and tr4at "Stanley Sima is known to the Kew York City Police department 
under Known Gambler Serial lio. 4993• S77445C and baa a record of 15 

a 

arrests for Policy Violations most of which are for Controller of s 
Policy Operation". The Issuing Judge properly relied on this positive, 
detailed and specific statement by the police officer of his knoi/l«dg>T 
of Sim's criminal history and the reference to a specific police 
record (the yellow sheet). 




K 






^efcndcriLS* ecticic on ’-he officer's averr-eni bectiusc ho fr.lli-.-! 
to define the cource of, or Be&hod by vhlch he obtained, his knoxXri,;;: 
of dias* criiainal record is not well taken. The reference to a 
specific record of the Police Pepertcent, of which he was a aceber, to 
show the basis of the officer's icnowledge of Sics* crlrinal history 
and reputetitn v.c.3 not i);o "oald and uriillvt—nctir.,;" assertion th. t a 
suspect was kno\.n to an officer as a gsobler whlcn >as rejected as 
of no weight in Jolr.alli v. -’r.ited ftitos (393 ClO, UlU /I9c57,. 

The ofi'ic.r's affidavit sl-o ret? forti* in detail tie ob-erv-tions 
cade by hie of the act.vitics of the defendant Sit.s for a total of 
approxlitately IP hours during three consecutive days. On each of th'ss 
days, he observed Siisa being driven fron his home in a car bearing 

I 

Plate h'o. PI. 6368 U.Y. to the building at 14S-40 Kew fork Boulevard 
in Jamaica, TUc^ens, and while the defendant Sims was in those prer,ii:?o, 
the officer observed persons entering the premises end then saw Sins 
leave the premises carrying a paper bag which he took ii.to his home and 
that, thereafter, unknown persons knocked on the defendant's door and 
each time Sims answered the knock on the door and conversed with tho 
person and was given a brown envelope. The officer stated that tho 
envelopes were "of the kind which are used by policy collectors". 

Tbs officer stated further that on the second and third days Sics 
"repeatea ttie operation of the first day to the letter". The defendants 
question the reaning 't this phrase and assert that it is doubtful 
that all of tl.e action observed on the first day was eneocnassed in 
that phrase. It is apparent to the court that the phrase "repeated 
the operation to the letter" is as positive a statement of repctlsix^ 
as can be made. A policeman's affidavit "should not be Judged ni an 
entry in an essay congest". ( ■ •^inelji . suera . at 43? /Tortas, J. dl*='cm,-in 
sea also. United ftate? v. Ycntrfsea. 360 U.B. 102, lOS /r96^.) The 
ifficcr's conclusion, as expressed in his-affidavit, that the defendant 
Sime and the driver of the autocoolle in which Sims travelled were . 
"receiving and accepting wagers on policy inside the aforer.entiohed 
premises" was, he averrea, based on hia expertise, Investigatlcn and 
observation. 
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court hiXl iustair. tnf Jualci^:! decern.ln«tXsn lot:..; as . ts 

suos'.ar.tl&l basis Tor it.'.-t to conclude that ‘.he cor.trabini 

♦ 

ves :>rojably \>rP 0 Pr.t ••>-". (J>r. n v. I'nlt »d . • .-■ . 3t3 • ^57, 

?71 < '’In Jcallr.i: ^.iw. orocabl^ C'.us» as ’J.s »'-ry rx":;# 

lacltos, we deni » iui prabablli.leo. .'hcs«^ are no.. toc.''inieal; ’•Jj-;/ 

ar ; ;’act-• 1 ;.;;i ?r. ctic'.i conriderctlcr..; ji cv ryj-:/ life .m •..■ Ic.: 

« 
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officer's <notledie of ti.o defendant .' ins' record as a Knoti) CQcbler, 
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(?) ii. Uhls caoe there it no cere observation of 5ln.s at a piece Khich 
"co’alt .aerdly be taXen as brsp* citing gac.ullr.i; activity" (at p. 4 l<*>, 
tut rather the obrervation on t};re« acparcte days of "nur^croua un.pix. 7 T 
males approach prer.iseo, joiocX on the front door and door was answor'd 
by St..r.ley ..ics. ..ftcr a short conversotion v.ith hies, each of the;a 
ur.icnowTi calcs handed hlti croi-n .nvelo (envelopes of the kind .hich 
are used by policy collectors.". 

The issuing Judhc^urdouotcdly r> cognized that t.hose erigacd In 
»a£'rir.£ are a i.roup "inhfren.ly eu 80 >.!C*. of cricinal activities" 

(. Itfr.scn V. J.Hf f.h. 70, 79i. 
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jof'i:a;:no saa c.>r. i'-tir. • a crir - in ..ir orc' er.co 


In ."e:;-.!-- v. Corr3d.> (I? I r<l 3C'^, even »ln,ilo 

ir.clc'ents are di"t-r.^'airh'’c bccaure, in .lorriliLJi "*® coart said 
"or.liitt t.-. pro .e;.'. ca.re, ,l-.o only rea.onabl:? ii.ferer.ee for v h.'it ta. 
obser/ed by tin offlct-r in lal'niLr:' was that the can was ei.gap.-d 
in p.olicy*’* ilor.'ov-.-r, r.tir-. tiiero war..- tnrte separate lcn.;'-l.y 
obserVi tions. In I'eoolc- v. .;ro\ r.. 74 I* ^ Td 471, 473 » -he court 
inoicatos that a "rtcurrlr.i; pattern of conduct suffici.T.'- to nc,-*fi'.e 
im'erei.cec of ii.r.ocent activity" is such r'iditionf 1 beu.-.vior which 
woalii raise "the l-wcl of ir.ferer.c ? froa c-rpicion to :)roi;abl'.- c;uae." 


The afftd;.vit of -ffic r Lonini ret forth rufficlcr.t facts to 
warrant a fi::al.’-.t by th.- issuin.i judi:e that there van probabl*.* cauca 
far the issuance of the swcrch varrant- 


The oer.les have valvcd the r.eartr.i: i^r.-inted by i'r. Jurtic.’ -’oech 
on beptesbi^r 77, ly^l and hav*.* orally argued the issues on this ci.Jtl=n. 


The notion .o controvert th'i .learci. warrant and to I'-ppreot tr.v 
evidance seized thrreunder i> denied* 


Ird^r en'.crrd cccrrolngly. 


The cier.t of thv court i: uir cted t» c.iil a copy of this i«.cl l-'ri 
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and order to tiie attorney/fur .iie aefci.iantc 
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• o rtc -HE STATE Cr NE-'I ItOBX 
TAB PSOPI.E OF *HE 


against ~ 


—i-TH CA!1EB3^«. STANLEY SIMS, 

OAVIS. ROBERT WILLIAMS. 

^;4ARVIN ca.'-,ep.on. 


Defendants. 


K O T I O N 


Indictment *2110/7 
. 2116/7 


i--- 

jsx. 


- - X 


I* * ^ ‘ please take notice that upon the Indictment 

„,o„ .U th, pipe» t; 

.... - -- 7'" 

, » a thereof to be held at the Courthouse In 

County 125-01 Queens Boulevard on 
rltv of New York, Queens County, 

1972 at 10:00 o'clock in the forenoon or 

' r 2:.“r.:........»<>-— 

.. - nrr 

: "rr. ".r,i•• - 

,st and proper. 


Yours, etc. 


roharo j. diller, esq. 

JSSS.y to. 

office 6 P.O* ^*^5® ®cii; 
299 Broadway - oq. 

Mew York, New York 10007 
Tel. 349-5554 


H‘ county 

I St-iriueers'loulevard 

I iew Gardens, New York 11415 


F.CW 

Clerk of’'th3 Supreme Court, Criminal Term 

Queens County 

Orininal Courts Building 

125-01 Queens Boulevard 

Gardens, New York 11415 




-^«wV<a lo I* Ai pwioii mentio 

Sworn to belofo mo. tki* 4*y of 


SSition«r and dei5?yia fiTiaiJ papi" aa I 

Jmo. aaf 
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TE OF NEI« YORK 


SUPREi'X COURT OF TilE 
COUNTY OF QUEENS 


THE PEOPLE OF THE STATE OF NEW YORK 
- against - 

I EDITH CA^•XROH, STANLEY SIMS# 

KENNETH DAVIS, ROBERT WILLIAMS, 
MARVIN CAMERON, 


ATTORNEY'S 

AFFIRMATION 


Defendants 


HOWARD J. DILLER, an 


practice in the Courts of the State of New York actims tne 

following to be true under penalties of perjury: 

1. Z am the attorney for the above named 

defendants and am fully familiar with the facts surrounding ■ 


their case 


2. On September 27, 1971 pursuant to a 
prior Motion to Controvert the Warrant a hearing was waived 
before Mr. Justice Bosch in this.Court. Ho factual questions 
were raised and an oral argument was heard and memorandum sub¬ 
mitted on legal issues only. For the purposes of that argument 
itYSSsumed. but not conce/ded, that the facts in the affidavit 

upon which the warrant was issued were true. 

3. On November 30, 1971 Mr. Justice 

O'Connor, in an opinion, denied that Motion to Controvert the 
Search Warrant. 

4 . Since the submission of issues in this 
matter to the Court, it has come to my attention that as a resuK 
of testimony given before the Knapp Commission by Patrolman 
Phillips, a Federal Grand Jury has been convened to examine quca 

_related to the conduct of the arresting offio 


to bo Hio ptnon maitionaf and detenboJ fa tall papon aa iC 
no, ikia dap ol 19 _____ 
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the 


siJirar* inatrusantal in effecting the arrests in this oase 


refused to testify before that Grand Jury on the basis of the 
p-^ssibility of self incrimination. 

I '* 6. Upon information and belief the affidavit 

upon which the warrant was issued contained perjured testimony. 

“ 7. This pewly discovered evidence of 

perjury and fraudulent police conduct would make it incumbent 

l.upon this Court to grant a full hearing into this natter at this 

♦* - 

|tims so that a determination can be made as to whether the 

(.statements in the affidavit upon which the warrant was based 

[were perjurious. j 

Modern thought which produced the 
decision in Mapp v. Ohio (367 U.S. 

643) would make incongruous any 
bolding that a search warrant is 
beyond attack even on proof that 
the allegations on which it was 
based were perjured. Our duty is 
to fashion a rule which will prevent 
such a violation of the citizen's 
rights and at the s^^ne time avoid 
creating a situation where over- 
strict rules would invalidate 
numerous warrants simply because 
witnesses can later be found to 
■wear to the opposite of what the 
officer swore when he procured the 
warrant. We hold as follows: first, 
that section 813-c of the Code of 
Criminal Procedure is to be construed 
so as to permit an inquiry as to 
whether the affidavit's statements 
were perjurious; second, that the 
burden of proof is on the person 
attacking the warrant (see United 
States v. Goodwin, 9 Cir., 1 F. 2d 
36;*‘Unitod States v. ICapaia, 2 Cir., 

28 F. 2d 893), and third, that any 
fair doubt arising from the testimony 
at the suppressal hearing as to whether 
the affidavit's allegations were 
perjurious should be resolved in favor 
of the warrant since those allegations 
have already been examined by a judicial 
officer in issuing a warrant. 

People V. Alfinto 16 N.Y. 2d 
laiT 144-5 (1965) 
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^ WHEREFORE, it is r«sp«:tfaHy'rsqusstsd 

, that a Hearing be held on the Motion to Controvert the Search 
Warrant and suppress the e-yidence and for such other and furths 
r relief as the Court may deem just and prc^r. 


Dated: New York, New York 
January 12, 1972. • 
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ADDENDUM "C" 


m » 


AFFIKUTION 


Th« Peopl* of the State of New fork, 
-against- 

EDITH CAISRON, STTAilLET SIMS, 

KETUISTH DAVIS, ROBERT WILLIAMS, 

harvin ca:4ERon, 

.Defendants. 


State of New fork) 

: ss.: 

County of Queens ) 

1, COENELIDS J. O'BRDJI, being an attorney at 
law admitted to practice In the courts of this State and an 
Assistant District Attorney and Chief of the Appeals Bureau In 
the office of Thomas J. Mackell, District Attorney of Queens, 
attorney of record for the People of the State of New York, 
do hereby affirm the statements herein to be true under the 
.penalties of perjury, except such as are made upon information 
and belief, which natter I bellere to be true. 

1. This affirmation is submitted in opposi¬ 
tion to defendants’ application for an erldentlary hearing to 
determine whether or not statements contained in the affldaTita 
in support of the search warrant in this case are perjurious. 

2. As Mr. DiUer, attorney for the defendants, 
admits in his affidavit in support of the motion (para. 2), tho 
reason why no hearing has been held heretofore is because the 
defendants themselves waived a hearing and elected to contest 
the legality of the search warrants on the law only. 
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